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RECOVMENDED ORDER

A formal hearing was conducted in this case on July 19,
2001, in Panama City, Florida, before the D vision of
Adm ni strative Hearings by its Adm nistrative Law Judge,
Suzanne F. Hood.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Esquire
Claudia J. Panperin, Legal Intern
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Sandra McMahon, no appearance
Charl es McMahan, pro se
5324 Thomas Drive
Panama City, Florida 32408



STATEMENT OF THE | SSUES

The i ssues are whether Respondents are guilty of violating
Chapter 509, Florida Statutes, and Rule 61C, Florida
Adm ni strative Code, governing operation of a public food
service establishment, and if so, what penalty should be
i nposed.

PRELI M NARY STATEMENT

On February 12, 1999, Petitioner Departnent of Business and
Prof essional Regulation (Petitioner) filed an Adm nistrative
Conmpl aint in DBPR Case No. 6-99-28, alleging that Respondents
Charl es and Sandra McMahan, d/b/a Mke's Miunchi es (Respondents),
were guilty of violating the statutes and rul es governing the
operation of public food service establishnents. This conplaint
i ncl uded eight alleged violations of the 1997 Food Code,
Recommendati ons of the United States Public Health Service/ Food
and Drug Adm nistration (Food Code), which is adopted by
reference in Rule 61C, Florida Adm nistrative Code.

On May 26, 2000, Petitioner filed an Adm nistrative
Conmpl aint in DBPR Case No. 6-00-78, alleging that Respondents
were guilty of violating the statutes and rul es governing the
operation of public food service establishnents. This conplaint
i ncl uded six alleged violations of the Food Code.

On July 19, 2000, Petitioner filed an Adm nistrative

Compl aint in DBPR Case No. 6-00-125, alleging that Respondents



were guilty of violating the statutes and rul es governing the
operation of public food service establishnents. This conplaint
i ncl uded one alleged violation of the Food Code.

On May 22, 2001, Petitioner referred the above-referenced
conplaints to the Division of Adm nistrative Hearings. That
sane day, Petitioner filed a Mdtion for Consolidation. An order
dated June 4, 2001, consolidated the cases.

A Notice of Hearing dated June 5, 2001, schedul ed the
consol i dated cases for heari ng.

During the hearing, Petitioner presented the testinony of
one wtness. Petitioner offered nine exhibits, which were
accepted into the record as evidence.

Pursuant to the agreenent of the parties, Respondent
Charl es McMahan nmade an appearance and testified by tel ephone.
Respondent Sandra McMahan did not nmake an appearance.
Respondents presented no exhibits for adm ssion into evidence.

The court reporter filed the Transcript on August 22, 2001.
Petitioner filed a Proposed Recommended Order on August 31,

2001. Respondents did not file proposed findings of fact and
concl usi ons of |aw.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with regul ating

the operation of public food service establishnents.



2. At all times relevant here, Respondents were |icensed
to operate Mke's Miunchies, a public food service establishnent
Wi th seating capacity for 38 custonmers. Respondents operate
M ke's Munchi es under License Control No. 13-04489R

3. On August 26-28 and Novenber 18, 1998, Petitioner's
i nspector visited Respondents' place of business. During these
i nspections, the inspector observed and docunented numnerous
violations of the Food Code and/or Rule 61C, Florida
Adm ni strative Code.

4. The August 26-28 and Novenber 18, 1998, inspections
resulted in the issuance of the Adm nistrative Conplaint in DOAH
Case No. 01-2008. The Admi nistrative Conplaint charged
Respondent's with violating five provisions of the Food Code and
four provisions of the Florida Adm nistrative Code.

5. During the hearing, Petitioner presented clear and
convi nci ng evi dence that Respondents were guilty of the
following violations: (a) The hot dogs in the nmake table were
at 53.2° Fahrenheit; (b) There was no certified food manager;
(c) The interior of the upright freezers and freezer conpartnent
of the kitchen refrigerator were dirty; (d) The shel ves behi nd
the counter were dirty; (e) The walls, ceiling, floors and
equi pnent were dirty; (f) The interior of the outside storage
building was filled with junk and debris; (g) The shel ves and

storage areas throughout the establishnment were cluttered with



litter, debris, and non-food service related itenms; and (h) Two
carbon di oxide tanks in the kitchen hallway were unsecured.

6. During the inspections on August 26-28 and Novenber 18,
1998, the inspector observed a dog in the establishnment. The
dog was not a prohibited ani mal because it was a "support
animal " for Respondents' disabled son.

7. On March 30, 2000, Petitioner's inspector visited
Respondent's establishment. During this visit, the inspector
observed nunmerous viol ations of the Food Code and/or Rule
61C, Florida Adm nistrative Code. The inspector also noted that
M ke's Munchi es was bel ow the m ni nrum standards of a Florida
food service establishment and had been bel ow those standards
for several prior inspections.

8. At the conclusion of the March 30, 2000, inspection,
the inspector gave Respondents a food service inspection report.
The report stated that Respondents had failed to conply with
previ ous inspections, and as a result thereof, Petitioner m ght
issue a notice to show cause why Petitioner should not assess
sancti ons agai nst Respondents' |icense.

9. The March 30, 2000, inspection resulted in the issuance
of the Adm nistrative Conplaint in DOAH Case No. 01-2006. The
Adm ni strative Conpl aint charged Respondents with violating five
provi sions of the Food Code and two provisions of the Florida

Adm ni strative Code.



10. During the hearing, Petitioner presented clear and
convi nci ng evi dence that Respondents were guilty of the
followng violations: (a) The interior of the upright freezer
and the upright refrigerator was dirty and noldy; (b) The shelf
under the counter was dirty, littered with paper, dirty clothing
and junk; (c) The floors of the dishwashing room and the kitchen
were dirty; (d) The grounds around the rear of the building were
littered with debris; and (e) The shel ves, worktable and
corridor outside the walk-in cooler were dirty and littered with
j unk.

11. On March 30, 2000, the dog inside the establishnent
was not a prohibited ani mal because it was a "support animal"
for Respondents' disabled son. Additionally, the outside nop
sink was not w thout the required water pressure because it had
an inside turn-on value that provided water pressure to the sink
on an as needed basi s.

12. On June 14, 2000, Petitioner's inspector perforned a
routi ne inspection at Respondents' place of business. During
this visit, the inspector observed nunerous violations of the
Food Code and/or Rule 61C, Florida Adm nistrative Code. On the
June 14, 2000, food service inspection report, the inspector
recomended that Petitioner issue an energency order based upon

a severe and i medi ate threat to the public.



13. The June 14, 2000, inspection resulted in the issuance
of the Adm nistrative Conplaint in DOAH Case No. 01-2007. The
Adm ni strative Conpl aint charged Respondents with violating one
provi sion of the Food Code.

14. During the hearing, Petitioner proved by clear and
convinci ng evidence that all surfaces in Respondents’
establishnment were dirty to sight and touch.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

16. Petitioner nust prove the material allegations by

cl ear and convincing evidence. Departnent of Banking and

Fi nance v. Osborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996), and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

17. Section 509.261(1), Florida Statutes, authorizes
Petitioner to suspend or revoke a license and to inpose a fine
not exceedi ng $1, 000 per offense for violations of Chapter 5009,
Florida Statutes, or the rules promul gated pursuant thereto.

18. Section 509.032(2)(a), Florida Statutes, requires that
Petitioner conduct periodic inspections of restaurants to assure
the public health, safety, and welfare.

19. Section 509.032(2)(d), Florida Statutes, requires

Petitioner to adopt and enforce sanitation rules consistent with



law to ensure the protection of the public from food-borne
illness in establishnments |icensed under Chapter 509, Florida
St at ut es.

20. Rule 61C-1.004, Florida Adm nistrative Code, as
anended on July 2, 1998, states as follows in relevant part:

The foll ow ng general requirenents and
standards shall be net by all public | odging
and public food service establishnents:

(1) Wwater, plunbing and waste.
Except as specifically provided in these
rul es, standards for water, plunbing and
wast e shall be governed by Chapter 5, Food
Code, herein adopted by reference. For the
pur poses of this section, the term"food
establ i shnment" as reference in the Food Code
shall apply to all public | odging and public
food establishnments as defined in Chapter
509, F. S

(2) Public bathroons.

* * *

(d) For the purposes of this section, the
termtoilet shall nmean a flush toilet
properly plunbed, connected and di scharging
to an approved sewage di sposal system In a
bat hroom where nore than one toilet is
provi ded, each toilet shall be separated by
a partition fromadjoining fixtures and a
door shall be provided which will partially
conceal the occupant from outside view.

* * *

(6) Al building structural conponents,
attachnents and fixtures shall be kept in
good repair, clean and free of obstructions.



(9) Fire safety equipnent.

* * *

(d) Carbon dioxide and heliumtanks shal
be adequately secured so as to preclude any
danger to safety.

21. Rule 61C-4.010, Florida Adm nistrative Code, as
anended on Decenber 6, 2000, provides as follows in pertinent
part:

(1) Food Supplies and Food Protection --
except as specifically provided in this
rule, public food service establishnents
shal | be subject to the provisions of
Chapter 3, Food Code, herein adopted by
ref erence.

* * *

(5) Food Equi pnent, Uensils and
Linens -- public food service establishnment
shal | be subject to the provisions of
Chapter 4, Food Code, herein adopted by
ref erence.

(6) Physical Facilities -- except as
specifically provided in these rules, the
physical facilities at public food service
establishnments shall be subject to the
provi si ons of Chapter 6, Food Code, herein
adopted by reference. Public food service
establishnments and all parts of property
used in connection with their operations
shal |l be kept free of litter. The wal king
and driving surfaces of all exterior areas
of food service establishnments shall be
effectively maintained so as to mnin ze
dust. These surfaces shall be graded to
prevent pooling of water.



22. Rule 61C-4.023, Florida Adm nistrative Code, as
anmended on January 18, 1998, states as follows in pertinent
part:

(1) Al managers who are responsible for
t he storage, preparation, display, and
serving of foods to the public shall have
passed a witten certification test approved
by the division denpnstrating a basic
knowl edge of food protection practices
regul ated and adm ni stered by the division
or an agency of state governnent outside
Fl ori da whi ch has been approved by the
di vision. Those managers who successfully
pass the certification exam nation shall be
issued a certificate which is valid for a
period of five years fromthe date of
i ssuance. All establishnments shal
designate in witing the food service
manager or managers for each | ocation.
Establ i shments that have four or nore
enpl oyees at one tinme engaged in the
storage, preparation or serving of food
shall have at |east one certified manager
present at all times when said activities
are taking place. All other establishnents
shall have a certified manager or managers
responsi ble for all periods of operation but
sai d manager or managers need not be present
at all times. It shall be the
responsibility of the certified manager or
managers to informall enployees under their
supervi sion and control who engage in the
storage, preparation, or serving of food, to
do so in accordance with acceptable sanitary
practices as described in this chapter.

23. Chapter 3, paragraph 501.16 of the Food Code states as
follows in part:

3-501.16 Potentially Hazardous Food, Hot
and col d Hol di ng.

10



Except during preparation, cooking, or
cooling, or when tine is used as the public
health control as specified under § 3-
501.19, Potentially Hazardous Food shall be
mai nt ai ned:

(b) At 5°C (41°F) or |ess, except as
speci fied under f(C) of this section and
883-501.17, 3-501.18, and 4-204.111.

24. Chapter 4, paragraph 601.11 of the Food Code states as
follows in part:

4-601. 11 Equi pnent, Food- Cont act
Sur f aces, Nonf ood- Cont act Surfaces, and
Ut ensils.

(A) Equi pnent food-contact surfaces and
utensils shall be clean to sight and touch.

* * *

(C) Nonfood-contact surfaces of equi pnment
shal |l be kept free of an accumnul ati on of
dust, dirt, food residue, and other debris.

25. Chapter 5, paragraph 103.12 of the Food Code states as
follows in part:
5-103. 12 Pressure.

Wat er under pressure shall be provided to
all fixtures, equipnent, and nonfood
equi pnent that are required to use water
except that water supplied as specified
under 195-104.12(A) and (B) to a tenporary
food establishnment or in response to a
tenporary interruption of a water supply
need not be under pressure.

26. Chapter 6, paragraph 501.12 of the Food Code provides

as follows in part:

11



6- 501. 12 d eani ng, Frequency and
Restrictions

(A) The physical facilities shall be
cl eaned as often as necessary to keep them
cl ean.

27. Chapter 6, paragraph 501.114 of the Food Code states
as follows in part:

6- 501. 114 Maintaining Prem ses,
Unnecessary ltens and Litter.

The prem ses shall be free of:

(A) Itenms that are unnecessary to the
operati on of maintenance of the
establ i shment such as equi pnment that is
nonfuncti onal or no | onger used; and

(B) Litter.
28. Chapter 6, paragraph 501.115 of the Food Code states
as follows in part:
6- 501. 115 Prohibiting Ani mals.

(A) Except as specified in 7 (B) and (C
of this section, live aninals may not be
all owed on the prem ses of a food
est abl i shnent .

(B) Live animals nay be allowed in the
following situation if the contam nation of
food, clean equipnent, utensils, and |inens,
and unw apped single-use articles cannot
result:

(3) In areas that are not used for food
preparation such as dining and sal es areas,
support animals such as gui de dogs that are
trained to assist an enpl oyee or ot her
person who i s handi capped, are controlled by

12



t he handi capped enpl oyee or person, and are
not allowed to be on seats or tables .

29. DOAH Case No. 01-2008 relates to inspections of
Respondent s’ establishnment that occurred on August 26-28, 1998,
and Novenber 18, 1998. Petitioner has met his burden of proving
t hat Respondents are guilty of violating the follow ng
par agr aphs of the Food Code: (a) 3-501.16(B), relating to
tenperature of potentially hazardous food; (b) 4-601.11(A),
relating to cleanliness of equipnment food-contact surfaces and
utensils; (c) 4-601.11(C), relating to cleanliness of nonfood-
contact surfaces of equipnent; and (d) 6-501.114, relating to
litter on prem ses. Petitioner also net its burden that
Respondent violated the followng rules: (a) Rules 61C 1.004(6)
and 61C-4.010(5), Florida Adm nistrative Code, relating to the
mai nt enance and cl eanli ness of the physical facility, including
all building structural conponents, attachnents and fi xtures;
(b) Rule 61C1.004(9)(d), Florida Adm nistrative Code, relating
to the unsecured carbon dioxide tanks; and (c) Rule
61C-4.023(1), Florida Adm nistrative Code, relating to the |ack
of a certified food nanager.

30. On the other hand, Respondents presented persuasive
testinmony that the dog on the prem ses qualified as a "support

animal " that was kept in the establishment's office. Therefore,
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Respondents are not guilty of violating paragraph 6-501.115 of
t he Food Code.

31. DOAH Case No. 01-2006 relates to Petitioner's
i nspections of Respondents' establishment that occurred on
March 30, 2000. Petitioner presented clear and convincing
evi dence that Respondents were guilty of the follow ng
viol ations on March 30, 2000: (a) failure to keep all equi pnent
f ood- contact and nonfood-contact surfaces and utensils clean;
and (b) failure to keep the physical facility clean. Therefore,
Respondents are guilty of violating paragraphs 4-601.11(A),
4-601. 11(c), and 6-501.12 of the Food Code. Petitioner also net
its burden of proving that Respondent were in violation of Rule
61C- 4. 010(6) (b), Florida Adm nistrative Code, because there was
no certified food manager on March 30, 2000.

32. Petitioner's March 30, 2000, inspection report,
together with its coments sheet, does not indicate that
Respondents violated Rule 61C-1.004(2)(d), Florida
Adm ni strative Code, by failing to have runni ng water under
pressure in the public bathroons. Instead, the March 30, 2000,

i nspection report indicates that Respondent had no water
pressure for an outside nop sink in violation of paragraph
5-103.12 of the Food Code. However, persuasive testinony at the
heari ng indicates that Respondents had a special turn-off valve

in the establishnent that woul d provide water pressure to the
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outside sink on an as needed basis. Therefore, Respondents have
not viol ated paragraph 5-103.12 of the Food Code.

33. The Admi nistrative Conplaint in DOAH Case No. 01-2006
contains an allegation that Respondents had a dog in the
restaurant. Persuasive evidence indicates that the dog was a
"support aninmal" for Respondents' son. Therefore, Petitioner is
not guilty of violating paragraph 6-501.115 of the Food Code.

34. DOAH Case No. 01-2007 related to the June 14, 2000,

i nspection of Respondents' establishment. The Adm nistrative
Conpl ai nt charged Respondents with one violation of the Food
Code. Petitioner met its burden of proving, by clear and

convi nci ng evidence, that Respondents viol ated paragraph

4-601. 11(A) of the Food Code. The food-contact surfaces of

equi pnment and utensils in the restaurant were not clean to sight
and touch.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVVENDED:

That Petitioner enter a final order inposing admnistrative
fines in the anpbunt of $1,200 in DOAH Case No. 01-2006; $500 in
DOAH Case No. 01-2007; and $8,000 in DOAH Case No. 01-2008, and

suspendi ng Respondents' license until they begin making nonthly

15



paynents on said fines in a mninum anount as determ ned by

Petiti oner.

DONE AND ENTERED this 7th day of Septenber, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Charl es McMahan
Sandra McMahan

5324 Thomas Drive

Fl ori da.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of Septenber, 2001.

Panama City, Florida 32408

Cl audi a J. Panperin,
Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Esquire

Tal | ahassee, Florida 32399-2002

Charles F. Tunnicliff,
Depart ment of Busi ness and
Prof essi onal Regul ati on

1940 North Monroe Street

Esquire

Tal | ahassee, Florida 32399-2202
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Susan R MKinley, Director
D vision of Hotels and Restaurants
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the final order in this case.
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